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Decisions

On 22 October 2015 the AFC Klagenfurt accepted the tax
deductibility of interest expenses arising in the course of an
intra-group acquisition, despite the fact that Sec 11 (1) 4 CITA
explicitly rejects the deductibility of interest in connection with
the acquisition of participations from an affiliated company.
The court argued that interest expense within a tax group is
not related to tax-free dividends, since the group member s
income is subject to taxation at the level of the group parent.
According to the AFC Klagenfurt, the disallowance of an in-
terest deduction does not apply insofar as the tax-free divi-
dend of a group member is not higher than its taxable income.
However, if the tax-free dividend exceeds the taxable income
of the group member, a deduction of interest is not possible to
such an extent. The Austrian tax administration filed an appeal
against this decision.
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On 6 June 2016 the AFC Vienna
decided contrarily in a similar case.
However, in this case the correspon-
ding interest income for the loan of
the acquisition of the participation
by a group member was even taxed
by another Austrian group member
within the same tax group. The AFC
Vienna denied the deductibility of
interest despite the existence of a
tax group, since the wording of the
law does not differentiate between
interest paid to domestic (group)

and foreign recipients. Therefore,

the court argued that a teleological
interpretation aiming at eliminating
double taxation within a group is ob-
solete. An appeal was filed by the tax-
payer to the Constitutional Court and
the Supreme Administrative Court.

In the near future, the Supreme
Administrative Court and the Consti-
tutional Court will have to discuss the
question whether the general deduc-

tion disallowance for interest income
in connection with the acquisition of
participations from an affiliated com-
pany is too extensive and therefore
contradicts the purpose of the law.
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Austrian Supreme Administrative Court (VwWGH):
attribution of losses from tax-exempt foreign group
members to the group parent

In a recent decision (case
2014/13/0029) the VwGH states that
a tax exemption (due to tax holidays)
of a foreign group member does not
interfere with the attribution of losses
from a foreign group member to the
Austrian group parent. A different
understanding can be found in the
Austrian tax guidelines. The VwGH
justifies its decision based on the fact
that a recaptured taxation of foreign
profits with which the losses can be
(fictively) set off represents a more
appropriate solution in the case of tax
holidays rather than simply excluding
the losses from attribution to the
group parent.

The decision of the VWGH is based on
the legal position before the 1st Sta-
bility Act 2012, when it was possible
to attribute foreign losses calculated
only in accordance with Austrian tax
law.
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Now the foreign loss has to be calcula-
ted in accordance with foreign tax law
as well as Austrian tax law. Only the
so calculated lower amount can be at-
tributed to the Austrian group parent.
The tax loss is limited to the amount
of losses actually suffered based on
foreign tax law. It is the interpretation
of the Austrian Ministry of Finance
that in the case of tax holidays the tax
loss attributed to the Austrian group
parent is nil. Further, only foreign
losses from group members resident
in EU member states and in states
having entered into a comprehensive
administrative assistance arrange-
ment with Austria are attributable.

Because of this VWGH decision (based
on the legal position before the 1st
Stability Act 2012), it could be argua-
ble even now (legal position after the
1st Stability Act 2012) that foreign

losses — calculated in accordance
with Austrian tax law — from foreign
group members which are tax exempt
can still be attributed to the Austrian
group parent. The requirement stated
in the literature is that the foreign
losses be part of a loss carry-forward
or similar in the foreign country.

The tax authorities have not commen-
ted on this decision yet.
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Envisaged exchange of information regarding cross-border
rulings and advance pricing arrangements

On October 17, 2016 the Austrian
Ministry of Finance issued an infor-
mation letter on the envisaged au-
tomatic or, respectively, compulsory
spontaneous exchange of information
regarding tax rulings and advance
pricing arrangements. The exchange
of information shall include any issu-
ed, amended or renewed rulings and
advance pricing arrangements rela-
ting to cross-border transactions or to
the question whether or not activities
carried out by a person in another
jurisdiction create a permanent es-
tablishment. In particular, unilateral
transfer pricing rulings according to

§ 118 of the Austrian Federal Fiscal
Code as well as written information
provided by the tax authorities, which
is only binding according to the prin-
ciple of good faith, are in the scope of
the planned exchange of information.

The reason behind a systematic
communication of such information
is not that rulings or advance pricing
arrangements are per se qualified as
preferential or that they are endan-
gered to classify as illegal state aid by
the EU commission, but because they
directly or indirectly impact the tax
position of the transaction partner of
the intercompany transaction concer-
ned in the other state. In this respect,
the OECD states in item 109 of the
final report on BEPS measure no. 5,"If
the terms of such agreements are not
available to the tax administrations
dealing with related taxpayers, then
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there can be mismatches in how two
ends of a transaction are priced and
taxed with the result that profits go
untaxed resulting in base erosion or
profit shifting concerns."

Pursuant to the Mutual Assistance
Directive (EU) 2015/2376 as amen-
ded on December 8, 2015, EU mem-
ber states shall exchange information
on advance cross-border rulings or
advance pricing arrangements on

a mandatory, automatic basis. The
information to be communicated by a
member state shall comprise basic in-
formation, as outlined under § 7 item
6 EU Mutual Assistance Act. The abo-
ve information shall be exchanged,
using a standard form, between the
competent tax authorities of all other
member states; further, a limited

set of basic information shall also

be communicated to the European
Commission. The provisions on the
mandatory exchange of information
do however not apply to rulings exclu-
sively concerning the tax affairs of
one or more natural persons.

The information letter further specifi-
es that information on rulings and ad-
vance pricing agreements will also be
exchanged with countries outside the
EU, if there is an agreement regarding
a comprehensive mutual exchange

of information in place which allows
the provision of information to third
parties. In particular, Article 7 of the
Convention on Mutual Administrative

Assistance in Tax-related Matters (Fe-
deral Law Gazette II No. 193,/2014) as
well as double tax treaties containing
administrative assistance clauses re-
flecting Article 26 of the OECD Model
Tax Treaty are thereto to be consi-
dered relevant and thus qualify as a
basis for a compulsory spontaneous
exchange of information. The sponta-
neous exchange of information shall
cover basic information according to
annex C of the final report regarding
BEPS measure no. 5.

The information letter provides for
regular intervals concerning the ex-
change of information, whereby it di-
stinguishes between already existing
and new rulings and advance pricing
agreements. Based on our interpre-
tation of the law, there still remains
some ambiguity with regards to the
tax authority’s interpretation of the
stipulated entry-into-force rules. The
compulsory spontaneous exchange of
information and especially its entry
into force with countries outside the
EU may thus prove to be tricky.
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Supreme Administrative Court decision: consideration of
operating expenses when determining withholding tax on
personnel lease of employees

In its decision of 15 September 2016
(GZ 2013/15/0136), the Supreme
Administrative Court comments on the
correct calculation of withholding tax
on the provision of employees. Accor-
ding to this, operating expenses that
are in direct connection with revenues
must be considered.

In the underlying case employees of
two Portuguese corporations were
leased to an Austrian company, which
was invoiced with a profit surcharge of
approximately 10%. Although reque-
sted to do so, the Austrian company
did not submit a certificate of resi-
dence for the Portuguese corporations
to the relevant Austrian tax authority.

According to Austrian law, Portugue-
se companies are subject to limited
income tax liability, whereas income
from the provision of employees is
subject to withholding of 20% of
gross payments made by the debtor of
the income (the Austrian company).
In this case the debtor of the income
is responsible for withholding and
paying the tax amounts.
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Using the gross payments as basis for
assessment without considering the
payments in direct connection with
them (salary expenses), may result
in the fact that a service provider
resident in another EU member state
is taxed at a higher rate in the tax
withholding procedure than a locally
resident service provider. This would
be opposed to the freedom to provide
services.

In the present case the question was
whether the exercise of the freedom
to provide services is linked to the
existence of a certificate of residence.
However, the Supreme Administrative
Court rejected this, because the only
relevant fact for making use of the
freedom to provide services is that a
corporation was founded according to
the regulations of a member state and
has its statutory seat, its headquar-
ters, or its head office within the EU.
A certificate of residence is thus not
mandatory for the applicability of the
freedom to provide services.

Furthermore, it was necessary to find
a regulation to calculate the withhol-
ding tax which does not oppose to the
freedom to provide services. In this
context, the Supreme Administrative
Court ruled that the gross income

is to be reduced by the payments in
direct connection with the provisi-

on of employees (salary expenses),
provided they have been disclosed to
the withholding agent. On this basis,
the appropriate tax rate of 25% is to
be applied. However, the withholding
tax may amount to a maximum of
20% of gross payments.
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The tax-related key points of the Federal Government’s
new work programme 2017/18

In January 2017, the Austrian Federal
Government agreed on a new work
programme. We herewith present you
the key points of the tax-related plans
included in this work programme.

* The research premium shall be
raised from 12% to 14% as of 1
January 2018.

* In favour of investments in physical
assets (e.g. machines, but exclu-
ding buildings and passenger cars),
companies with more than 250
employees shall be able to claim
an accelerated depreciation to the
amount of 30% (alternative imple-
mentation as investment growth
premium). It is planned to restrict
the measures to the period from
1 March to 31 December 2017, in
order to create a targeted incentive
for investments in the year 2017.
Small and medium-sized companies
profit from the previously decided
investment growth premium for the
years 2017 and 2018.
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A set of measures to avoid profit
shifting shall be presented until the
end of June, in order to ensure ef-
ficient taxation of foreign enterpri-
ses, especially in the online sector,
in the future. Specific plans are for
example to expand the advertising
tax to the online sector and to redu-
ce the tax rate.

To compensate for bracket creep, as
of 1 January 2019, the lowest two
tax brackets of EUR 11,000 and EUR
18,000 shall be indexed automa-
tically starting from a cumulative
inflation of 5%.

Halving of flight tax as of 1 January
2018.

To create additional jobs, an employ-
ment bonus shall be introduced as
of 1 July 2017 limited to 3 years.
Companies will be refunded 50% of
incidental wage costs for each addi-
tionally created job in the coming 3
years.

* Assets shall be mobilised as of 1
September 2017 by measures such
as strengthening the potential
influence of the beneficiary, as far
as provided by the founder's inten-
tions.

We will keep you informed about the
legal implementation of the individu-
al issues.
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Recent Changes in Value Added Tax

The Tax Amendments Act 2016 as
well as the Update 2016 on the VAT
Guidelines were recently published in
the respective final version. Following
are the most important changes that
were implemented:

The short-term rental of immovable
property (i.e. for a continuous period
of not more than 14 days) is compul-
sorily subject to VAT and the exempti-
on for the rent of immovable property
does not apply. This rule applies when
the landlord uses the real estate only
for supplies entitling to input VAT de-
duction (including other short-term
leases) or for residential purposes.

This rule was implemented to avoid
a pro-rata calculation in cases where
short-term rentals were provided

to persons not entitled to input VAT
deduction (e.g. rent of space for wed-
dings or events of banks/insurances).

With regard to the definition of real
estate, both the VAT Act and the VAT
Guidelines (rec. 639v ff) now refer to
EU Directive 1042/2013. As a conse-
quence, the definition of real estate is
no longer based on the Austrian Real
Estate Transfer Tax Act. The new wor-
ding should not lead to any changes.

Furthermore, as of January 1, 2017,
the judgement of the CJEU “Laren-
tia + Minerva” shall be applied in
Austria, i.e. partnerships can be VAT
group members.

Last but not least, the Update 2016
incorporates current case law, e.g. on

the principle of uniformity of services
in connection with additional items
in newspaper subscriptions (VWGH
27.5.2015, 2012/13/0029), on tax ex-
emption for the conversion of Bitcoins
(CJEU 22.10.2015, Rs C-264/14,
Hedqvist), on the CJEU ruling Mapfre
asistencia and Mapfre warranty for
the provision of insurance (CJEU
16.7.2015, Rs C-584/13) as well

as on invoices (VWGH 23.12.2015,
2012/13/0007; CJEU 15.9.2016, Rs
C-416/14, Barlis 06).
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Energy tax refund: Possibility to apply for an adjustment of

prior years?

Under Austrian tax law, both service
providers and enterprises opera-
ting primarily in the manufacturing
of goods were entitled to claim an
energy tax rebate, until the Ancillary
Budget Act 2011 excluded service
providers and led to a less favourable
calculation mechanism for produc-
tion enterprises. However, in a case
following the preliminary ruling by
the European Court of Justice (ECJ),
the Austrian Fiscal Court (BFG) Linz
held that the amendment had not
yet entered into force, meaning that
an adjustment for the past might be
possible. In this respect see also our
contribution in ATN no. 54. Cur-
rently, an appeal lodged by the tax
administration is pending before the
Supreme Administrative Court.
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The possibility of applying for an
adjustment varies and depends on the
client s individual situation:

* Both service providers and pro-
duction enterprises that have not
submitted an application in the past
can file one retrospectively for up
to 5 years, meaning that an applica-
tion for the fiscal year 2012 has to
be filed until the end of 2017.
Enterprises that have already ap-
plied for a refund and received an
assessment notice may file an appli-
cation to repeal the former assess-
ment notice. This is only possible
within one year after receipt of the
assessment notice.
* For cases where an assessment no-
tice was received and the one-year

period has already elapsed, tax lite-
rature and case law provide argu-
ments for a retroactive adjustment
of the last five years. Since this
question is under dispute, taxpayers
might be required to defend their
position in court.

Clients regularly applying for an en-
ergy tax refund are advised to closely
monitor the proceedings.
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Cross-border active and passive leases between group-entities

In order to assess cross-border per-
sonnel leases correctly, it is essential
to distinguish between passive and
active leases. The Federal Ministry
of Finance recently announced some
guidelines thereon (EAS 3375).

If a passive lease is in place, an (eco-
nomic) employer as per article 15,
paragraph 2 of the OECD Model Tax
Convention is constituted in the host
state. This was confirmed by the Aus-
trian Supreme Administrative Court
(2009/13/0031).

In case of a passive lease, a personnel
lease agreement is set up between
the home company and the host
company. The host company usually
requests the assignment. The home
company agrees that its personnel
works on behalf of the host company,
and the benefit of the assignees forms
an integral part of the host company's
business. It is not intended to provide
an active service via the home com-
pany and is therefore considered a
passive lease of the home company.
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When an assignment qualifies as
passive lease, the right to levy taxes
on the employment income of the
assignee is allocated to the host state
as of day 1 of the assignment, irre-
spective if the assignee is present in
the host state for a period exceeding
183 days. Presently there is no PE risk
for the home company in general.

An active lease is in place when the
assignment is in the interest of the
home company. An essential indicator
of an active lease is that the home
company remains having the instruc-
tion authority and supervision over
the assignee.

If the assignment qualifies as an
active lease and does not exceed 183
days, the right to levy taxes on the
employment income of the assignee
usually remains with the state of
residence of the assignee. There is
however a risk that a PE of the home
company is created in the host state.
We recommend to always analyse this
as it impacts taxation rights.

To determine whether a passive or
active lease is in place, each individu-
al case should be assessed by taking
into account the applicable facts and
circumstances. If the employee is
working for the benefit of the host
company and the host company has
the authority over the employee, the-
se are usually indicators of a passive
lease. If the benefit remains with the
home company, an active lease seems
to be in place.

Authors:
waltraud.niederleithner@at.pwc.com
+43 1 501 88-3535
evelyn.kappel@at.pwc.com

+43 1 501 88-3555



' Austrian Tax Facts and Figures

Taxation of corporations

Corporate income tax rate

(Basis — adjusted statutory accounts) 25%

27.5/

Dividend withholding tax 259%

Non-deductible expenses (examples)

Long-term accruals 3.5% per year

Interest and royalties paid to lowtaxed group
companies

Contacts

PwC Osterreich GmbH
Wirtschaftspriifungsgesellschaft
Erdbergstraf3e 200, 1030 Vienna
Austria

Tel. +43 1 501 88-0

Witholding tax on licences/royalties 20% Interest of debt-push down
Interest witholding tax (L7} Tax loss carry forwards -pwe.at
Significant allowances Losses may be carried forward for an T P .
indefinite period of time ax _artners‘
Research & Development (R&D) Usage of tax losses: Monika B.ern.dl ext. 3064
(premium in cash) 12% 75% of taxable income Gerald Dipplinger ext. 3648
Peter Draxler ext. 27!
Double taxation agreements Group taxation Claudia Grabner ext. 1335
with 89 countries — mainly exemption method  valid from January 2005 Herbert Greinecker ext. 3300
International participation exemption for Consolidation of tax losses with Peter Hadl ext. 8003
holding companies taxable profits Bernd Hofmann ext. 3332
Conditions: Investments 10%, 1 year holding Conditions: Qualifying participations > 50% Rudolf Krickl ext. 3420
L ) . Group agreement and agreement on Kurt Lassacher ext. 200°
Dividends and Capital gains 0% g — Peter Perktold ext. 3345
Dividend EC portfolio (shares) < 10% 0%  Foreign participations if EU-resident or third coun- Thomas Steinbauer ext. 3639
tries with comprehensive assistance agreement
Thin capitalization rules None P 2 Thomas Strobach ext. 3640
Losses of foreign participations may be offset Christine Weinzierl ext. 3630
CFC rules None against profits of group leader up to 75% Christof Worndl ext. 3335

Income in EUR in 2017

0 to 11,000 0%

D +43 732 611750-ext.
2 443 316 825 300-€xt.

11,001 to 18,000 25% ¥ +43 662 2195-ext.

18,001 to 31,000 35%

31,001 to 60,000 42% We encourage feedback on the news-
60,001 to 90,000 48% letter and the content. Equally, we
90,001 to 1,000,000 50% welcome any of your thoughts on topics
above 1,000,000 55% that you would like to see addressed in

future issues.

Visit our website for archived
Austrian Tax News:
Www.pwc.com/at/taxnews

Social security on monthly earnings up to € 4,980

Employer’s share upt02148% Payroll related taxes approx. 8.0%
up to 18.12%

Income cap for social security contributions, social security totalisation agreements with various states

Employee’s share

Value added tax

in line with the 6™ EU directive Other taxes

Standard rate 20% Real estate transfer tax 0.5-3.5%
Reduced rate. ' 139 Stamp duties

(Accommodation, art, cinema etc.) - Assignment agreements 0.8%
Reduced rate . . - : gent agrgements 1.0ZA;
(Food, rent, public transportation etc.) uretyship agreements 1.0%

VAT refund for foreign enterprises — available
up to June 30 of the following year and for
EU enterprises up to September 30 of the
following year.

Copyright and Publisher: PwC Osterreich GmbH Wirtschaftspriifungsgesellschaft, Erdbergstrae 200, 1030 Vienna, Austria
Editor: Christof Worndl, christof.woerndl@at.pwc.com

The above information is intended to provide general guidance only. It should not be used as a substitute for professional advice or as the basis for decisions or actions without prior consultation with your
advisors. While every care has been taken in the preparation of the publication, no liability is accepted for any statement, option, error or omission.

PwC refers to the PwC network and/or one or more of its member firms, each of which is a separate legal entity. Please see www.pwc.com/structure for further details.



